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GR CASE NO: 2930/2013 
PROSECUTOR: STATE OF ASSAM  

ACCUSED PERSONS: SRI PRINCE SETHIA & ANR 

TYPED BY ME: MRS M SARMAH, AJS 

                        JMFC, TEZPUR 

DISTRICT: SONITPUR 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

GR CASE NO: 2930/2013 

(Arising out of Tezpur PS Case No: 1444/2013) 

U/S 294/323/109 r/w 34 INDIAN PENAL CODE, 1860 

 

PROSECUTOR: STATE OF ASSAM 

VERSUS 

ACCUSED PERSONS: 1.) SRI PRINCE SETHIA  

S/O SRI ASHOK KUMAR SETHIA  

                   2.) SRI ASHOK KUMAR SETHIA 

  LT KEWAL CHAND SETHIA 

  R/O BAROHOLIA, TEZPUR 

    

PRESENT:  MRS MEENAKSHI SARMAH, AJS  

         JUDICIAL MAGISTRATE FIRST CLASS, 

         TEZPUR 

APPEARED: 

FOR THE STATE:  SRI J ADHIKARI, Asst PP 
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ACCUSED PERSONS: SRI PRINCE SETHIA & ANR 
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FOR THE ACCUSED: SRI M C BARUAH  

OFFENCE EXPLAINED ON: 20/9/2014 

EVIDENCE RECORDED ON: 23/9/2014, 11/12/2014, 28/01/2015,  

       17/04/2015 & 10/5/2016 

ARGUMENT HEARD ON: 20/7/2016 

JUDGMENT DELIVERED ON: 2/8/2016 

 

J U D G M E N T 

 

1. The prosecution case was set in motion by lodging of the ejahar by one, Mrs 

Mamta Sethia (hereinafter referred to as informant) before the OC, 

Tezpur PS stating interlia, that on 12/11/2013 at about 9 am, Sri Ashok Kumar 

Sethia and Sri Prince Sethia (hereinafter referred to as accused persons) 

came to their shop M/S Sethia Brothers at Tezpur main road and started to 

abuse her in slang words. Thereafter the accused Prince Sethia held her by her 

neck and pushed her. The accused person Ashok Sethia instigated his accused 

son Prince Sethia in committing the offences against her. She further stated 

that the said accused persons used to occasionally misbehave with her.  

 

2. On receipt of an ejahar to this effect from the informant, O/C Tezpur P.S. 

registered above noted case as Tezpur PS Case No 1444/2013 u/s 294/323/109 

r/w 34 IPC and started investigation.  The I/O then visited the place of 

occurrence, examined the witnesses and after arrest enlarged the accused 

person on bail.  Then on completion of investigation the I/O laid charge-sheet 
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against the accused persons u/s 294/323/109 r/w 34 IPC to stand trial in the 

court under the said sections of law. 

 

3. The aforesaid accused persons appeared before the court and copies of 

relevant documents were furnished. Particulars of offence U/S 294/109/323 r/w 

34 IPC were read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried.   

 

4. The prosecution side has examined five witnesses and exhibited five documents 

in support of its case.   

 

5. The accused persons were examined under section 313 CrPC; the defence 

chose not to adduce any evidence in support of their case.  

 

6. Upon the case set up by the prosecution I have framed the following points for 

determination in this case in order to arrive at a definite finding as regards the 

matter in dispute- 

 

(i.) Whether the accused persons on 12/11/2013 at 

about 9 pm at Tezpur main road market voluntarily 

cause hurt to the informant in furtherance of their 

common intention and thereby committed offence 

under section 323 r/w 34 IPC? 

 

(ii.) Whether the accused persons on the same date, time 

and place uttered obscene words to the informant in 

public thereby creating annoyance in furtherance of 

their common intention and thereby committed 

offence under section 294 r/w 34 IPC? 
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(iii.) Whether the accused person Ashok Sethia on the 

same date, time and place instigated the accused 

Prince Sethia to abuse and hurt the informant and 

thereby committed offence under section 109 IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF:- 

 

7. To establish the culpability of the accused persons the prosecution side has 

examined five witnesses and exhibited five documents. I have gone through 

the same carefully. 

 

8. PW 1, Smt Mamta Sethia (hereinafter referred to as PW 1) is the 

informant of this case and he had deposed in his evidence that on 11/11/2013 

the incident took place at about 9 am. She along with her husband Sri Narendra 

Sethia had come to open their shop located in Tezpur town. Thereafter the 

accused persons started to shout thief to both of them. Thereafter her husband 

opened their shop and went outside and she was standing outside the shop. 

Thereafter the accused persons along with two other persons came and started 

to hurled abuses to her in slang words. The accused person Prince Sethia 

abused her in such slang words that no person in a civilized society will used 

such words against the female members of a house. Thereafter the accused 

person Prince Sethia started to push her. Since her husband was inside the 

bathroom of their shop, she did not let the accused person Prince Sethia to 

enter inside their shop. She tried to stop the accused person Prince Sethia not 

to enter their shop until her husband comes out of the bathroom. The accused 

person Prince Sethia along with two labour types of persons started to push 

her. Although the accused person Ashok Sethia saw his son Prince Sethia 

misbehaving with her, but he did not utter a single word to stop his son from 

misbehaving with PW 1. Then when her husband came outside the shop, the 

accused Prince Sethia picked up a brick to hit him but a person named 



Page 5 of 12 

GR CASE NO: 2930/2013 
PROSECUTOR: STATE OF ASSAM  

ACCUSED PERSONS: SRI PRINCE SETHIA & ANR 

TYPED BY ME: MRS M SARMAH, AJS 

                        JMFC, TEZPUR 

Dharamji Chalani of the nearby PCO stopped Prince Sethia and hold him from 

backside. Then PW 1 shouted to her husband to save himself. The accused 

persons are defaming her saying that she has lodged rape case against them. 

The accused person Prince Sethia had held her by the neck and pushed her. 

After the alleged incident she had lodged this case. She proved Exhibit 1 as the 

ejahar lodged by her.  

 

9. In her cross examination PW 1 had deposed that the shop where the 

incident took place belongs to her husband, her brother –in-laws Sri Ashok 

Sethia and Sri Ravindra Sethia; who resided in Kolkata. Their shop is located in 

Tezpur in Tile Mart in the ground floor. When she came in the shop the accused 

Prince Sethia followed her. When her husband was inside the bathroom of their 

shop and she was waiting outside their shop, no other persons were there 

nearby her. The accused persons and her husband used to have argument with 

each other for separation. She and her husband used to stay separately from 

the accused persons. The alleged incident took place on 12/11/2013. She 

stated that she does not know to read and write Assamese language. However 

Exhibit 1 was read over to her after being written and she have signed it after 

understanding it. Exhibit 1 was written by some Mohori of Court.  

 

10. PW 2, Sri Dharam Chand Chhalani (hereinafter referred to as PW 2) 

had deposed in his evidence that on the date of alleged incident the accused 

person Prince Sethia and the informant Mamta Sethia had a quarrel and 

thereafter both of them pushed and pulled each other.  

 

11. In his cross examination PW 2 had deposed that the incident took place at 

Jain Market at Tezpur main road. However the push and pull between the 

accused Prince and the informant took place in the main road. At the time of 

incident many people were present since there were many shops in the main 

road.  
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12. PW 3, Must Reena Khatoon (hereinafter referred to as PW 3) had 

deposed in her evidence that the alleged incident took place at 8:30 am. On the 

date of incident when the informant was coming to open their shop, then the 

accused person Prince Sethia started to hurled abuses to the informant and 

then both of them started to push and pull each other as a result of which the 

informant sustained injuries. 

  

13. In her cross examination PW 3 had deposed that she was working in the 

shop of the informant six months prior to the alleged incident. On the date of 

alleged incident also she was working in the shop of the informant. At the time 

of incident she along with one Kabita Deka, the informant’s husband Narendra 

Sethia, one Kabita Deka, one other girl were present with the informant and no 

other persons were present. There were other shops near the shop of the 

informant and people were working there. She stated that the accused persons 

and the informant’s shop were held in partnership. However she not aware if 

there were any dispute going on between the accused persons and the 

informant’s house. She further stated that police had never interrogated her in 

connection with this case.  

 

14. PW 4, Sri Narendra Kumar Sethia (hereinafter referred to as PW 4) 

had deposed in his evidence that on 12/11/2013 in between 9-9:30 am he 

along with his informant wife were opening their shop at Jain Market, Tezpur. 

When he entered the bathroom of their shop, he heard the shout of his nephew 

Prince Sethia who was abusing his wife in slang words. The accused Prince was 

standing outside the shutter of their shop and abusing his wife in obscene 

words. Although he explained the accused person not to abuse the informant 

since she was paternal aunt, but rather than listening to him, the accused 

person Prince threatened him. Almost 50-0 people gathered at the time of 

occurrence. He further stated that though the accused person Ashok Sethia was 

present at the time of incident but he did not stopped his accused son Prince 
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Sethia. He further stated that later on his wife told him that the accused Prince 

Sethia had pushed her. 

 

15. In his cross examination PW 4 had deposed that after opening his shop, he 

went inside the bathroom and his wife was standing just outside their shop. 

  

16. PW 5, Sri Amal Chandra Dey (hereinafter referred to as PW 5) is the 

Investigating officer of this case and his evidence is merely formal in nature. He 

proved Exhibit 2 as the sketch map, Exhibit 3 as the bail bond, Exhibit 4 as the 

medical report and Exhibit 5 as the chargesheet.  

 

17. Before discussing the evidences on record in detail, it is important to mention 

that in order to secure conviction under section 294 IPC, two ingredients are 

required to be proved, - (i.) that the offender had done any obscene act 

in any public place; (ii.) that he has so caused annoyance to others. 

After going through Exhibit 1 and the evidence of the informant it is seen that 

she had very vaguely stated that the accused persons had uttered obscene 

words to her. She had not stated specifically the obscene words uttered by the 

accused persons to her. In Preethimon and another Versus State (2008 

CrLJ 1233) it was observed that “a vague or general statement in the 

FIR that the accused showered obscene words is not enough to 

constitute an offence u/s 294 IPC. It is necessary to state the words 

uttered by the accused. The prosecution would not be justified in 

bringing in the evidence for the first time in the words allegedly 

spoken to by the accused, if the same is not recorded in the First 

Information Report in a case instituted upon in police report. The 

complaint or the FIR, as the case may be, shall contend the words 

spoken to by the accused, which, according to prosecution, would 

attract the offence u/s 294 IPC.”  On the basis of the aforesaid 

observation, it is seen that nowhere in her evidence or in Exhibit 1, the 

informant had specifically stated the specific words uttered to her by the 



Page 8 of 12 

GR CASE NO: 2930/2013 
PROSECUTOR: STATE OF ASSAM  

ACCUSED PERSONS: SRI PRINCE SETHIA & ANR 

TYPED BY ME: MRS M SARMAH, AJS 

                        JMFC, TEZPUR 

accused persons. In fact, none of the prosecution witnesses have anywhere 

uttered any specific obscene words uttered by the accused persons to the 

informant. All the witnesses examined by the prosecution including the star 

witness i. e., the informant had very casually stated that the accused persons 

have uttered slang words to her. Though, the informant alleged that it is quite 

embarrassing for her to utter the obscene words are openly in the Court but 

she had failed to specifically write those words in her Exhibit 1 which would not 

have been difficult for her. This Court is of the observation that victim being the 

principle witness of a case, should be strong enough to bring out the real 

picture of the incident so that it becomes smooth pathway for the Court to 

come to a right decision. Any kind of hesitation or awkwardness on the part of 

the victim would not only make difficulty in the administering justice but also 

encourage the offender to repeat such immoral action in future.  

 

18. Coming to the offence under section 323 IPC, though PW 1 alleges that the 

accused person Prince Sethia had pushed her here and there, but PW 2 who is 

also an eye witness to the alleged incident had clearly indicated that there was 

physical altercation by both the sides. On the other hand, PW 3, who claims she 

to be present at the time of incident, also indicates that both the informant and 

the accused Prince Sethia had equally pushed each other. In fact, the husband 

of the informant who is examined as PW 4 had very casually stated that his 

informant wife told him that the accused had assaulted her. Neither did he 

describe of any injury sustained by the informant nor did he anywhere indicate 

clearly that he had seen any injury upon the informant aftermath the alleged 

incident. Therefore, from the evidence of the aforesaid witnesses, it is quite 

difficult to come to a definite conclusion as to whether the accused person 

Prince Sethia had actually first pushed the informant or whether in his defence 

he pushed the informant. Further from the perusal of the Exhibit 4, it is seen 

that, though, the doctor had mentioned of a simple injury upon the informant, 

but nowhere in the said Exhibit 4 it is mentioned as to in connection with which 

case the injured was examined, which cast a shadow of doubt upon the legal 
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validity of Exhibit 4 and its importance in this case. Also the prosecution side 

had failed to examine the medical officer of this case due to non availability of 

proper address for which reason a clear conclusion could not be arrived upon 

as to how the injury was sustained by the informant as alleged by her.  

 

19. With regard to the offence of abetment, alleged against the accused Ashok Kr. 

Sethia, it is important to mention that the offence of abetment requires that the 

abettor must be shown to have intentionally aided to commission of 

the crime. It is seen from the evidences on record that the only allegation 

against the accused Ashok Sethia is that he had remained silent throughout the 

entire incident without making any effort to stop his son Prince Sethia. Though 

the prosecution submits that being the father of the co accused Prince Sethia, 

the accused Ashok Kumar Sethia could have stopped his accused son Prince 

Sethia from abusing and pushing the informant on the date of alleged incident, 

but the said argument on the part of the prosecution is faint because how a 

person reacts to a circumstance varies from behavior to behavior of a person. 

Moreover, when it has emerged out from the evidence of PW 1 that the 

accused persons are the brother-in-law and nephew of her and with regard to 

property matter dispute relating to separation is going on between them since 

long, then there is every possibility of exaggerations being made by the 

informant against the accused persons with regard to her allegations. Also the 

independent witnesses of the case had nowhere hinted any kind of instigative 

action by the accused Ashok Sethia to his son Prince Sethia.    

 

20. As such in view of the discussions made above it is held that the prosecution 

has failed to prove that the accused persons have committed the alleged 

offences of hurt, uttering obscene words, etc in furtherance of their common 

intention at the relevant time as alleged in the ejahar. 

 

21. DECISION:  The prosecution has failed to prove that the accused persons 

have committed the alleged offences of hurt, uttering obscene words, etc in 
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furtherance of their common intention at the relevant time as alleged as such 

all the points for determinations are answered in the negative and in favour of 

the accused persons.  

 

ORDER 

 

22. In view of the discussions made above and the decision reached in the 

foregoing issues it is held that the prosecution has failed to prove the charges 

against the accused persons namely Sri Ashok Kumar Sethia and Sri Prince 

Sethia; as such the aforesaid accused persons are acquitted of the charges 

under section 294/323/109 r/w 34 IPC and are set at liberty forthwith. 

 

23.  The bail bond of the aforesaid accused persons and their surety shall remain in 

force for another six months from today. 

 

24.  The case is disposed of on contest without cost. 

 

Given under my hand and the seal of this court on this the 2nd day of 

August, 2016 at Tezpur.  

 

 

 

 

 

(Mrs Meenakshi Sarmah) 

 Judicial Magistrate First Class,  

Tezpur, Sonitpur 
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APPENDIX 

 

 

PROSECUTION EXHIBITS: 

 

1. EJAHAR 

2. SKETCH MAP 

3. BAIL BOND  

4. MEDICAL REPORT 

5. CHARGESHEET 

 

DEFENCE EXHIBITS 

 

NONE 

 

COURT EXHIBITS: 

 

NONE 

 

PROSECUTION WITNESSES 

 

1. SMT MAMTA SETHIA 

2. SRI DHARAM CHAND CHAHLANI 

3. MUST REENA KHATOON 

4. SRI NARENDRA KUMAR SETHIA  

5. SRI AMAL CHANDRA DEY 

 

DEFENCE WITNESSES 

 

NONE 
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COURT WITNESSES 

 

NONE  

 

 

 

 

(Mrs Meenakshi Sarmah) 

 Judicial Magistrate First Class 

Tezpur, Sonitpur 

 

   


